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JOINT APPENDIX. 


UNITED STATES COMMISSIONER 
DISTRICT OF COLUMBIA 


RECORD OF PROCEEDINGS IN CRIMINAL CASES 
BEFORE: CYRIL S. LAWRENCE (Name of Commissioner); U. S. COURT 
HOUSE, WASHINGTON, D. C. (Address) | 
COMMISSIONER'S DOCKET NO. 18, CASE NO. 8991 
THE UNITED STATES 
VS. 
Charles H. Levister 
Complaint filed on October 26, 1954 by Seymour Raboy; Official Title: Det. 
Narc. Sqd. MPDC; charging violation of United States Code, Title 26, Section 
2553a, on October 25, 1954, at Washington, in the District of Columbia as 
follows: did unlawfully possess a narcotic drug, to wit, dilaudid. 
PROCEEDINGS ON FIRST PRESENTATION OF ACCUSED TO COMMIS- 
SIONER: i 
Date, October 26, 1954; Arrested by MPDC without warrant. Appearances: 
For United States: AUSA Stevas; For Accused: C. W. Tayler - apptd. for 
this hearing. Proceedings taken: Complaint prepared. Defendant was in- 
formed of the complaint and of his right to have a preliminary hearing and 
to retain counsel. Defendant was not required to make a statement and 
was advised that any statement made by him may be used against him. De- 
fendant was advised of his right to cross-examine witnesses against him 
and to introduce evidence in his own behalf. Def. Waived Preliminary Hear- 
ing. (Recommend Medical Attention) : 
OUTCOME: HELD FOR GRAND JURY; Bail fixed October 26, 1954, Amount 
$2,500.00. Committed to Wash. Asylum & Jail on October 26, 1954. 








2 Certified to be a correct transcript. 
Made this 26th day of October, 1954. Transmitted to Clerk of United 
States District Court for the District of Columbia, October 26, 1954. 


/s/C.S. Lawrence, United States 
Commissioner 


4 /Filed December 6, 19547 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled September 30, 1954, Sworn in on October 5, 1954 
The United States of America Criminal No. 1203-54 
Grand Jury No. 1137-54 
Vio. 26 U.S.C. 2553 (a) 


Ve 
Charles H. Levister 
The Grand Jury charges: 
On or about October 25, 1954, within the District of Columbia, 
Charles H. Levister purchased, sold, dispensed and distributed, not in 
the original stamped package and not from the original stamped package, 
a narcotic drug, that is, about six tablets containing dilaudid hydro- 
chloride. 


/s/ Leo A. Rover 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Wilson T. M. Beale 


Foreman. 


7/7 Filed December 21, 19547 
UNITED STATES : 
VS. Criminal No. 1203-54 
CHARLES H. LEVISTER Charge - Vio. Fed. Nar. Laws 
Defendant : 
WITHDRAWAL OF PLEA : 

On this 21st day of December, 1954 the defendant Charles H. 
Levister, appearing in proper person and by his attorney Stanley Dietz, 
Esquire, in open Court withdraws his plea of not - to the indictment 
heretofore entered and pleads guilty. | 

The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District of Columbia Jail. 

By direction of | 
/s/ JAMES W. MORRIS 


Presi 
Criminal nat cout # Assign. 


HARRY M. HULL, Clerk 


Present: 
United States Attorney 


By /s/ Edward Troxell By /s/ pone BR. = 
Assistant United States Attorney Deputy C 


R. Thiel 
Official Reporter 


8 / Filed December 22, 19547 
INFORMATION AS TO PREVIOUS CONVICTION 
The United States Attorney, pursuant to Public Law 255, 82nd 
Congress, Chapter 666, 1st. Session, 65 Stat. 767, in such case provided 





for, informs the Court that the above-named defendant, who was convicted 
upon plea of guilty in the above-entitled case on or about December 21, 
1954, in an indictment charging a violation of Title 26, U. S. C. Section 
2553(a), is not a first offender but is a third offender, the defendant having 
been convicted theretofore of the following offenses. 

1, On or about April 13, 1938, Charles H. Levister was indicted- 
in Criminal No. 61969 in the District of Columbia, the United States District 
Court for the District of Columbia, charging him with violation of 26 U.S.C. 
Section 2553a and 21 U.S.C. Section 174, upon which indictment he entered 
the plea of guilty on April 28, 1938 (having then withdrawn the plea of not 
guilty theretofore entered) to the indictment; that said Charles H. Levister 
was sentenced to serve from one to two years and to pay a fine of $50.00 
for such offenses on May 13, 1938; and that said Charles H. Levister is the 


same Charles H. Levister who is now charged in Criminal No. 1203-54 now 
pending before this Court. . 

2. On or about June 12, 1950, Charles H. Levister was indicted in 
Criminal No. 901-50 in the District of Columbia, the United States District 


Court for the District of Columbia, charging him with violation of 26 U.S.C. 
Sections 2553a, and 2554a and 21 U.S.C. Section 174, upon which indictment 
he entered plea of guilty on or about July 10, 1950 (having then withdrawn 
the plea of not guilty theretofore entered); that said Charles H. Levister 
was sentenced to serve from one to four years and to pay a fine of $100.00 

9 for such offenses on July 21, 1950, executian of sentence as to the 
fine only being suspended; and that said Charles H. Levister is the same 
Charles H. Levister who is now charged in Criminal No. 1203-54, now 
pending before this Court. 


/s/ Leo A. Rover /s/ Edward P. Troxell 
United States Attorney Assistant United States Attorney 





CERTIFICATE OF SERVICE > 
This is to certify that a copy of the foregoing Information 
has been mailed this 22nd day of December, 1954, to Stanley Dietz, Esa., 
Attorney for the Defendant, 1406 G Street, N. W., Washington, D. C. 
/s/ Edward P. Troxell 


EDWARD P, TROXELL 
Assistant United States Attorney 


10/~ Filed Jammary 13, 19557 | 
JUDGMENT AND COMMITMENT 

On this 7th day of January, 1955 came the attorney for the 
government and the defendant appeared in person and by counsel, William 
Fitzgerald, Esq. | 

IT IS ADJUDGED that the defendant has been convicted upem his 
plea of guilty of the offense of Violation of Section 2553a, Title 26, U.S. 
Code, as charged and the court having asked the defendant whether he 
has anything to say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. | 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of 

Two (2) years to Ten (10) years and to pay a tine of 

Fifty ($50.00) Dollars; said sentence to rm concur- 

rently with sentence imposed in Criminal Case. No. 

1014-54. : 





IT IS ADJUDGED that the execution of this sentence be and 
is hereby suspended insofar as the fine is concerned only. 


/s/ Charles F. McLaughlin 
United States District Judge. 


The Court recommends commitment to: Lexington, Kentucky. 


11/Filed November 23, 19577 
MOTION TO VACATE SENTENCE 
The instant motion of Charles H. Levister, entitled “Motion to 
vacate Sentence’? in the above numbered cause presents: 
1. That Charles H. Levister, defendant herein, was convicted of 
violation of Title 26, USC, Section 2553(a), upon his plea of guilty on 
January 7, 1955, at Washington, D. C. in violation of the Fifth (5th) and 


Fourteanth (14th) Amendments to the Constitution. 

26 That a sentence of Two (2) to Ten (10) years was imposed and 
also a fine of Fifty ($50.00) Dollars, said sentence to rum concurrently 
with sentence imposed in Criminal Case No. 1014-54, said fines being 
suspended. 

That this court has the jurisdiction to entertain the instant 
motion pursuant to Title 28, U.S.C.A., Section 2255. 

Wherefore in view thereof comes now the defendant in propria 
persona herein to move this Honorable Court to vacate the sentence of 
Two (2) to Ten (10) years imposed upon him in this cause for the follow- 
ing reasons: 

First: The court was without jurisdiction to impose sentence on Crimi- 
nal No. 1203-54. | 





7 


Second: The United States Code on January 7, 1955, did not provide 

a punitive section, the date of Defendant’s sentencing on Criminal No. 

1203-54. | 

Third: It was not until January 20, 1955 that an amendment was passed 

authorizing the penalty in the instant cause. : 

Fourth: That, the defendant complains that his Constitutional rights 

were violated, in that, the defendant was cantodsdd to a term of Two 

(2) to Ten (10) years for a violation of Title 26, USCA, Section 2553(a), 
when no punitive measure existed by which the Court could 

assume jurisdiction and legally impose sentence. | 


BRIEF IN SUPPORT OF THE PRECEEDING ALLEGATIONS 


‘i, The defendant contends that he is being held and imprisoned 

in violation of the Fifth (5th) and Fourteenth (14) Amendments of the Con- 
stitution of the United States, and contends that the Honorable Court for 
the District of Columbia, Washington, D. C. was without jurisdiction to 
impose sentence on Criminal No. 1203-54, in that no valid sentencing 
provisions existed whereby the court could impose sentence during the 
period from January 1, 1955 to January 20, 1955. : 

11, The United States Code in effect during the period from January 
1, 1955, to January 20, 1955, did not provide a penalty, the only provisions 
for punishment fer criminal violation of this section are set forth in Section 
7237 of Title 26, U.S.C.A., At the time of enactment this section pro- 
vided punishment only for those offenses set forth in subpart C. of Part 1. 
This limitation to subpart C. and consequent exclusion of subpart A., was 
apparently not intended because Section 2737 was amended by Public Law 





13 


1, 84th, Congress (H. R. 2369) so as to eliminate the limitation to sub- 
part C. 

This amendment became effective January 20, 1955. In view 
of the foregoing, the sentence imposed in this matter on the 7th day of 
January 1955 was not authorized by law. 
iti. Defendant contends that his constitutional rights were violated 
when defendant was sentenced to a term of Two (2) to Ten (10) years for 
violation of Title 26, U.S. C. A., Section 2553(a) when no punitive mea- 
sures existed by which the court could assume jurisdiction to impose a 
sentence not authorized by law. 
1V. The Defendant (Charles H. Levister) further contends that his 
plea of guilty in Criminal No. 1203-54 does not constitute a waiver of 
his rights of due process of law in view of the lack of jurisdiction of the 
court over the defendant. 

It has been stated in United States vs. Gallagher, 3 cir. 183, 
F. 20, 342, 344. : 

‘‘A plea of guilt admits all the facts averred in the indictment 
or information but does not constitute a waiver of jurisdiction defects 
or defenses.’* Further in Coplon vs. United States 191, F. 20, 749 (page 
750) *‘A defendant in a criminal case may not legally be found guilty ex- 
cept in a trial in which his Constitutional rights are scrupulously observed 
and no conviction can stand, no matter how overwhelming the evidence of 
guilt, if the accused is denied the effective assistance of counsel, or any 
other element of Due Process of law, without which he cannot be deprived 
of life or liberty. 





Where there is a total want of jurisdiction in the Court, all 
its acts are void. Collins vs. Williamson, 229, F. 59, 143, C.C.A., 
653, and the Jurisdictional facts prescribed by statutes are held abso- 
lutely essential to Federal Courts jurisdiction, regardless ef parties 
consent, and want thereof may be raised at any stage. United States 
Envelope vs. Fransco Paper Co., 229 F. 576. : 

Therefore, the defendant and record herein declare that mani- 
fest injustice exists herein, that defendant has been compromised and 
denied the right of due process of law, that defendants rights conferred 
and guaranteed by the United States Constitutional Amendments, Supra, 
were infringed, that material facts are raised in this petition for vaca- 


tion of sentence. 


FACTS IN SUPPORT OF THE PRECEEDING ALLEGATIONS 


ii, On October 25, 1954, at Washington, District of Columbia, a 
complaint was filed before Syril S. Lawrence, U.S. Commissioner, Com- 
missioners Docket No. 18, Case No. 8991 Detective Seymore Rayboy, com- 
plaintant. : 

2. On December 6, 1954, Defendant was indicted by a United States 
Grand Jury, Wilson Beale, foreman. | 

s. On January 7, 1955, Defendant was sentenced to One (1) to Three 
(3) years and to pay a fine of Fifty ($50.00) Dollars, said fine being sus- 
pended. Criminal No. 1014-54, Violation of Section 494 (a) Title 18, U.S.C. 
4. On January 7, 1955, Defendant was sentenced to Two (2) to Ten 

(10) Years and to pay a fine of Fifty ($50.00) Dollars said fine being suspended. 
Criminal No. 1203-54, Violation of Section 2553(a) Title 26, U.S. C. 
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Further, that this sentence to run concurrently with the sentence 
imposed in criminal Case, No. 1014-54. 
5. The case in direct point to the instant cause was illustrated in 
the United States District Court, Eastern District of New York, 
in re: United States vs. Dominick Saballa and Charles LaCascia, No. 44073- 
CR. A certified copy of this ruling is attached to this Motion and made a 
part thereof. 
Wherefore: In conclusion hereof, defendant moves the court 
to vacate the Two (2) to Ten (10) year sentence imposed in Crimin4l No. 
1203-54. Violation of Section 2553(a), Title 26, U. S. Code. 
WITH A PRAYER FOR JUSTICE 
/s/ Charles H. Levister 
CHARLES H,. LEVISTER, DEFENDANT 
STATE OF KANSAS 
COUNTY OF LEAVENWORTH 


Subscribed and sworn to before me this 20th day of November, 1957. 
/s/ L. J. Gengler 
L. J. GENGLER, PAROLE OFFICER 


19 J Filed December 20, 19577 
Judge McLaughlin November 26, 1957 
Motion filed in Proper Person 
Deft: Charles H. Levister’ 
Case #: 1203-54 
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Motion: Motion to vacate sentence. Pursuant to Title 28, USCA, Section 

; 2255. (Please return to the Assignment Office) | 
Defendant’s motion to vacate sentence and all material filed 

by Defendant in relation thereto, captioned “Brief in support of the 
preceding allegations’? and ‘Facts in support of the preceding allega- 
tions’? and instrument filed by the Government captioned ‘Government’s 
opposition to the Defendant Levister’s Motion to vacate sentence under 
: U.S.C. 2255”? having been fully considered by the court and the Court 
being fully advised in the premises, It is hereby ordered that Defendant’s 
motion to vacate sentence be and same is hereby overruled. 
‘ /s/ Charles F. McLaughlin 
December 20, 1957 a | 








30 /Filed March 18, 19587 





NOTICE OF APPEAL 


Name and address of appellant: Charles H. Levister, U. S. Penitentiary, 


. Leavenworth, Kansas, Post Office Bax 12000. 7 

Name and address of appellant’s Attorney: Appellant has no Attorney. 
f OFFENSE: | 
. Defendant was charged undér Title 26, Section 2553(a) United 
i States Code. That on or about October 25, 1954, Defendant was charged 


with possession of narcotics, not in the original stamped package. 
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On December 23, 1957, an order was made by the Honorable 
Judge Charles F. McLaughlin, U. S. District Court, denying in all re- 
spects, a motion made by defendant for a Vacation of the Sentence im- 
posed January 7, 1955, on a plea of guilty entered by defendant in the 
Court of Judge McLaughlin. A sentence of 2 to 10 years was imposed. 
U.S. Penitentiary, Leavenworth, Kansas 

I, Charles H. Levister, the above named appellant, hereby 
appeal to the United States Court of Appeals for the District of Colum- 
bia, from the above stated order of the Honorable Judge McLaughlin, 
dated December 23, 1957, denying appellant’s Motion under Title 28, 
Section 2255, U.S. C.A., for a Motion to Vacate Sentence. 


34 CRIMINAL DOCKET 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Date Proceedings 
1955 Jan 13 Judgment & Commitment of 1-7-55, filed. 
35 McLAUGHLIN, J. 
1957 Nov 23 MOTION OF DEFENDANT to vacate sentence, 
filed, (Prepared by Deft.) 
1957 Dec 11 Government‘s opposition to Deft’s. motion to 


vacate sentence under Title 28, U.S. C., 
Sec. 2255, filed. Cert. of Serv. 
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1957 Dec 20 | DEFENDANT’S MOTION to vacate sentence and all 
material filed by Deft. in r@ation thereto 
captioned ‘Brief in support of the preceding 
allegations’? and ’’Facts im support of the 
preceding allegations and instrument filed by 
the Government captioned “Government’s 
opposition te the Deft. Levister’s motion to 
vacate sentence under U.S.C. 2255°’ - Having 
been fully considered by the Court and the 
Court being fully advised in the premises, 
it is hereby ordered that Deft’s. motion to 
vacate sentence be and same is hereby 


OVERRULED, filed. : 
McLAUGHLIN, J. (N) 


1957 Dec 23 Deft’s. answer to Govt’s. opposition to deft’s. motion 
to vacate sentence, filed. 

(by deft.) : 

1958 Jan 27 Affidavit and Motion of Deft. to Appeal - Denial of 
motion to vacate sentence - in forma pauperis, 
filed, | 

(Prepared by Deft.) 

1958 Jan 31 ORDER of Reference to trial counsel Stanley Dietz 

pursuant to Local Rule 92a, filed. 
McLAUGHLIN, J. 

1958 Feb 24 Statement of Substantial Question for Appeal in ac- 

cordance with Local Criminal Rule 92-A, 

Sind. : 
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1958 Feb 26 Government’s opposition to statement of substantial 
questions of appeal, filed. Cert. of Serv. 
1958 Mar 18 ORDER ALLOWING the Deft. to proceed on Appeal in 


Forma Pauperis, filed. 
McLAUGHLIN, J. (N) 
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No. 14,435 
QUESTIONS PRESENTED 


Where Section 2553 of the Internal Revenue Code of 
1939 made it an offense to possess certain narcotics and 
Section 2557 of the 1939 Code created penalties for the 
said offense; and where the Internal Revenue Code of 
1954 was enacted on August 16, 1954 and contained pro- 
visions for the repeal of Sections 2553 and 2557 effective 
January 1, 1955; and where the 1954 Code also contained 
provisions authorizing punishment after January 1, 1955 
for violations of Section 2553 committed before January 
1, 1955; and where appellant committed an offense in 
violation of Section 2553 on October 25, 1954 and pleaded 
guilty to said offense on December 21, 1954, and was 
sentenced on January 7, 1955, in the opinion of the appellee 
the following questions are presented: 


1. Was Section 2557, the penalty provision of the 1939 
Code, in full force and effect on October 25, 1954? 

2. If Section 2557 was not in full force and effect on 
October 25, 1954, were there saving provisions of the 1954 
Code which had the effect of providing that a violation of 
Section 2553 on that date could be punished in the same 
manner and with the same effect as if Section 2557 were 
in full force and effect? 

3. Could appellant properly be sentenced on January 
7, 1955, for a crime committed on October 25, 1954, even 
though Sections 2553 and 2557 of the 1939 Code were 
repealed as of January 1, 1955? 
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Guited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No 14,435 


Cuartes H. LeEvister, aPPELLANT, 


v. 


Unrtep States or AMERICA, APPELLEE. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for a violation of 26 U.S.C. 
2553(a), Internal Revenue Code of 1939, in that he was 
unlawfully in possession of a narcotic drug ‘‘on or about 
October 25, 1954’? (R. 2). On December 21, 1954, appellant 
withdrew his prior plea of not guilty to this offense 
and entered a plea of guilty (R. 3). On January 7, 1955, 
he was sentenced to a prison term of from two to ten 
years (R. 5). 

Previously, on August 16, 1954, the Internal Revenue 
Code of 1954 had been enacted. The 1954 Code provided 
for the repeal, effective January 1, 1955, of Section 2553 
and Section 2557 (the penalty provision for violations 


(1) 
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of Section 2553). The 1954 Code also provided that 
some parts of the Code would become effective on the 
day after enactment, i.e., August 17, 1954, and that vio- 
lations of Section 2553 which occurred before January 
1, 1955, (the effective repeal date) could be punished after 
January 1, 1955, in the same manner and effect as they 
could have been punished if the 1954 Code had not been 
enacted. 

The 1954 Code, while repealing Sections 2553 and 2557 
of the 1989 Code as of January 1, 1955, reeacted them 
verbatim in Sections 4704 and 7237 of the 1954 Code, 
respectively. However, by inadvertance, the 1954 Code 
as originally enacted on August 16, 1954, failed to include 
Section 4704 among the offenses covered by Section 7237, 
the new penalty section. This oversight was promptly 
remedied by the amendment of Section 7237 on January 
20, 1955. 

On November 23, 1957, appellant filed a ‘‘Motion to 
Vacate Sentence’? (R. 6-10) asserting that the court did 
not have jurisdiction to sentence him inasmuch as ‘‘The 
United States Code on January 7, 1955, did not provide 
a punitive section’? and that no penalty existed until 
the statute was amended on January 20, 1955 (R. 7). 
The motion was denied on December 20, 1957. This 
appeal followed. 


STATUTES INVOLVED 
Internal Revenue Code of 1939, § 2553(a) : 
Packages—(a) General requirement 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except 
in the original stamped package or from the original 
stamped package; and the absence of appropriate 
tax-paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession same may be found; and 
the possession of any original stamped package con- 
taining narcotic drugs by any person who has not 
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registered and paid special taxes as required by sec- 
tions 3221 and 3220 shall be prima facie evidence of 
liability to such special tax. 


Internal Revenue Code of 1939 §2557(b) (in pertinent 
part) : 


(b) Violations in general 


(1) Whoever commits an offense or conspires to 
commit an offense described in this subchapter, sub- 
chapter C of this chapter, or parts V or VI of sub- 
chapter A of chapter 27, for, which no specific penalty 
is otherwise provided, shall be fined not more than‘ 
$2,000 and imprisoned not less than two or more 
than five years... 


Internal Revenue Code of 1954, § 7237(a) (in pertinent 
part) : 
(a) Violation of law relating to opium and coca leaves 
amd marthuana. 


Whoever commits an offense or conspires to commit 
an offense described in subpart C of part I, jor part 
II of subchapter A of chapter 39 for which no specific 
penalty is otherwise provided, shall be fined not more | 
than $2,000 and imprisoned not less than 2 or more 
than 5 years... [From the date of enactment, August 
16, 1954, until amended on January 20, 1955, the 
words ‘“‘or part II of subchapter A of chapter 39”’ 
did not appear in this section.] 


Internal Revenue Code of 1954, §7851(a)(4) (in perti- 

nent part): 
(4) Subtitle D.—Subtitle D of this title shall take 
effect on January 1, 1955. Subtitles B and C of 
the Internal Revenue Code of 1939 (except chapters 
7, 9, 15, 26, and 28, subchapter B of chapter 25, 
and parts VII and VIII of subchapter A or chapter 
97 of such code) are hereby repealed effective Jan- 
uary 1, 1955. . . 
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Internal Revenue Code of 1954, § 7851(a) (6) (C): (in perti- 
nent part) : 


(C)—Tazes imposed under the 1939 Code.—After 
the date of enactment of this title, the following 
provisions of subtitle F shall apply to the taxes 
imposed by the Internal Revenue Code of 1939, not- 
withstanding any contrary provisions of such code: 


(iii) Chapter 75, relating to crimes and other offenses, 
but only insofar as it relates to offenses committed 
after the date of enactment of this title, and in the 
case of such offenses, section 6531, relating to periods of 
limitation on criminal prosecution, shall be applicable. 
The penalties (other than penalties which may be 
assessed) provided by the Internal Revenue Code 
of 1939 shall not apply to offenses, committed after 
the date of enactment of this title, to which chapter 
75 of this title is applicable. 


Internal Revenue Code of 1954, § 7851(c): 


(c) Crimes and forfeitures.—All offenses committed, 
and all penalties or forfeitures incurred, under any 
provision of law hereby repealed, may be prosecuted 
and punished in the same manner and with the same 
effect as if this title had not been enacted. 


Internal Revenue Code of 1954, § 7851(b) (1): 


(b) Effect of repeal of Internal Revenue Code of 
1939.— 


(1) Existing rights and liabilities—The repeal of 
any provision of the Internal Revenue Code of 1939 
shall not affect any act done or any right accruing 
or accrued, or any suit or proceeding had or com- 
menced in any civil cause, before such repeal; but 
all rights and liabilities under such code shall con- 
tinue, and may be enforced in the same manner, as 
if such repeal had not been made. 
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Internal Revenue Code of 1954, § 4704(a) : by 2F 


(a) General requirement.—It shall be unlawful! for 
any person to purchase, sell, dispense, or distribute 
narcotic drugs except in the original stamped pack- 
age or from the original stamped package; and the 
absence of appropriate taxpaid stamps from narcotic 
drugs shall be prima facie evidence of a violation 
of this subsection by the person in whose possession 
the same may be found. 


SUMMARY OF ARGUMENT 


The penalty provision of the 1939 Code applicable to the 
offense for which appellant was convicted (Section 2557) 
was in full force and effect on October 25, 1954, the date 
the crime was committed. Even if the provision had not 
been in full force and effect on that date, appellant could 
properly have been punished as if it had been in full force 
and effect by virtue of applicable saving clauses of the 1954 
Code. 

Appellant was properly sentenced on J. anuary 7, 1955, 
inasmuch as the 1954 Code specifically provided for sen- 
tencing after January 1, 1955, for offenses committed before 
January 1, 1955, even though the applicable sections of the 
1939 Code were repealed as of January 1, 1955. 


ARGUMENT 
i 


Section 2557 of the 1939 Code Was in Full Force and Effect 
on the Date the Offense Was Committed 


Appellant pleaded guilty to an indictment which charged 
that on or about October 25, 1954, he violated Section 
2553(@) * of the Internal Revenue Code of 1939.2 Penalties 
for violation of Section 2553(a) were contained in Section 


1In the interests of clarity, references to the 1939 Code will be 
in italics hereinafter. References to the 1954 Code will be in regular 


type. 
726 U.S.C. 2553(a), Ch. 23, Subchapter A, Subtitle B, IRC 1939. 
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2557(b) Appellant contends, however, that Section 
2557(b) had been ‘‘superseded’”’ on August 17, 1954, by 
Section 7237(a) of the Internal Revenue Code of 1954,‘ and 
that inasmuch as Congress, by inadvertence, failed to pro- 
vide a penalty in Section 7237(a) for appellant’s offense, 
there was no law under which he could properly be sen- 
tenced for an offense committed on October 25, 1954. 

Appellant’s argument is refuted by the clear provisions 
of the statutes involved. His offense was committed on 
October 25, 1954. The Internal Revenue Act of 1954 be- 
came law on August 16, 1954 but Section 7851(a) (4) * 
thereof expressly provided that: 


‘‘Subtitle D*® of this title shall take effect on Janu- 
ary 1, 1955. Subtitles B and C of the Internal Revenue 
Code of 1939... are hereby repealed effective January 
1, 1955.’’ (Emphasis supplied). 


Sections 2553(a) and 2557(b) were included in Subtitle B 
of the 1939 Code. Thus it is clear that both sections were 
still in effect on October 25, 1954, the date of appellant’s 
crime. 

Appellant concedes on page 10, and elsewhere, in his brief 
that Section 2557(b) was not repealed until January 1, 
1955, but he contends that it was ‘‘superseded’’ by Section 
7237 (a), supra, on August 17, 1954. In support of this ar- 
gument appellant cites Section 7851(a)(6)(C)7 which 
states in pertinent part (as appellant sees it): 


“*(C) Taxes imposed under the 1939 Code—After the 
date of enactment of this title, the following provisions 
of subtitle F shall apply to the taxes imposed by the 


326 U.S.C. 2557(b), Ch. 23, Subchapter A, Subtitle B, IRC 1939. 

426 U.S.C. 7237(a), Ch. 75, Subchapter A, Subtitle F, IRC 1954. 

526 U.S.C. 7851(a) (4), Ch. 80, Subchapter B, Subtitle F, IRC 
1954. 

6 Included in Subtitle D of the 1954 Code is Section 4704 which is 
the verbatim successor to Section 2553(a). 


726 U.S.C. 7851(a) (6)(C), Ch. 80, Subchapter B, Subtitle F, 
IRC 1954. 
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Internal Revenue Code of 1939, notwithstanding any 
contrary provisions of such code: 


(iii) Chapter 75, relating to crimes and other offenses, 
but only insofar as it relates to offenses committed 
after the date of enactment of this title. . .The pen- 
alties (other than penalties which may be assessed) 
provided by the Internal Revenue Code of 1939 shall 
not apply to offenses, committed after the date of enact- 
ment of this title, to which chapter 75 of this title is 
applicable.’’ (Emphasis supplied). 


Appellant reads this to mean that the penalties of Section 
2557(b) of the 1939 Code are ‘‘superseded”’ by the penalties 
of Section 7237(a) which is in Chapter 75 of the 1954 Code. 
But the quoted section of the 1954 Code does not say that. 
It says that after the date of enactment of the 1954 Code 
(August 16, 1954) penalties in the 1939 Code shall not apply 
to “‘offenses ... to which chapter 75 of this title is applica- 
ble.’” (Emphasis supplied). Chapter 75 is not applicable 
to appellant’s offense. Appellant’s offense is to be found 
in Chapter 39 of the 1954 Code.* Chapter 75, entitled 
“Crimes, Other Offenses, and Forfeitures’’, contains many 
crimes and offenses but not the one to which appellant 
pleaded guilty. 

There is no question but that appellant is correct in his 
argument that Congress intended the penalties of Section 
7237(a) to cover offenses under Section 4704(a), the suc- 
cessor section to Section 2553(a); that, by inadvertance, 
the original language of Section 7237(a) did not cover Sec- 
tion 4704(a); and that the oversight was not corrected 
until Congress amended Section 7237(a) on January 20, 
1955. But this does not help appellant. It only means that 
during the period from January 1, 1955 (the effective re- 


8 Appellant was charged under Section 2553(a) of the 1939 Code 
which was reenacted, verbatim, in the 1954 Code, 26 U.S.C. 4704(a), 
Ch. 39, Subchapter A, Subtitle D. 
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peal date of the 1939 sections) to January 20, 1955, there 
was no penalty provision which could be applied to a person 
who committed a violation of Section 4704(a) during that 
period. Appellant committed his offense on October 25, 
1954, in violation of Section 2553(a) of the 1939 Code. 


I 


Even if Section 2557(b) Was “Superseded”, the 1954 Code 
Contains a Saving Clause Applicable to This Situation 


Even if appellant were correct in his contention that 
Section 2557(b) was ‘‘superseded’’ and was not in effect 
on the date of his offense, it is clear that the offense would 
not have to go unpunished. The 1954 Code contains a 
saving clause which would be applicable in this situation. 
It reads as follows :° 


‘*(c) Crimes and forfeitures.—All offenses committed, 
and all penalties or forfeitures incurred, under any 
provisions of law hereby repealed, may be prosecuted 
and punished in the same manner and with the same 


effect as if this title had not been enacted.’’ (Empha- 
sis supplied). 


Appellant’s offense was an offense ‘‘committed’’ under a 
provision of law ‘‘hereby repealed’, namely Section 
2553(a) of the 1939 Code which was ‘‘hereby repealed effec- 
tive January 1, 1955.’"° Thus it could be ‘‘punished in 
the same manner and with the same effect as if this title 
had not been enacted.’”™ 

Appellant argues that the saving clause is inapplicable 
because it is in conflict and must yield to another ‘‘specific 
provision’’ of the same statute, Section 7851(a) (6) (C) (iii) 
which he contends replaces Section 2557(b) of the 1939 Code 
with Section 7237 (a) of the 1954 Code. As we have pointed 


* 26 US.C. 7851(c), IRC 1954. 
1026 U.S.C. 7851(a) (4), IRC 1954. 


11 Jt might be noted that Section 7851(b)(1) also provides for 
enforcement after repeal of “any act done” before repeal. 
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out, Section 7851(a) (6) (C) (iii) does not have this replace- 
ment effect. But even if it did, the replacing section (Sec- 
tion 7237(a)), during the time here pertinent, did not pro- 
vide a penalty for appellant’s offense, as appellant himself 
points out. Thus there could be no ‘‘conflict’’ between Sec- 
tion 7237(a) and the saving clause. 


Tir 


The 1954 Code Specifically Authorized Sentencing for Offenses 
Committed Prior to the Repeal of the 1939 Code 


Appellant committed his offense on October 25, 1954 and 
pleaded guilty on December 21, 1954. The applicable sec- 
tions of the 1939 Code were repealed effective January 1, 
1955. Appellant was sentenced on January 7, 1955. He 
now argues that ‘‘the sentence of imprisonment is vitiated 
by the fact that there was no penalty provision in effect’’ 
on the sentencing date (Br. p. 9). In support of his posi- 
tion, appellant cites the following excerpt from United 
States v. Chambers, 291 U.S. 217, 223 (1934) : 


«<. . . in case a statute is repealed or rendered in- 
operative no further proceedings can be had to enforce 
it in pending prosecutions unless competent authority 
has kept the statute alwe for that purpose.”’ (Em- 
phasis supplied by us.) 


Here competent authority has kept the statute alive in 
two clauses of the 1954 Code. Section 7851(c) states: 


‘* All offenses committed . . . under any provision of 
law hereby repealed, may be . . . punished in the 
same manner and with the same effect as if this title 
had not been enacted.’’ 


Section 7851(b) (1) states: 


‘Easting rights and liabilities—The repeal of any 
provision of the Internal Revenue Code of 1939 shall 
not effect any act done . . . before such repeal; but all 
rights and liabilities under such code shall continue, 
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and may be enforced in the same manner, as if such 
repeal had not been made.”’ 


Inasmuch as appellant’s crime was committed, and he 
was convicted on his plea of guilty, before the effective date 
of the repeal of the 1939 Code, he falls squarely within the 
quoted sections of the 1954 Code and, therefore, was prop- 
erly sentenced on January 7, 1955. 


CONCLUSION 


Wherefore, it is respectfully submitted that the Order of 
the District Court denying the motion to vacate sentence 
be affirmed. 


Ouiver GascH, 
United States Attorney. 
Car. W. BELCHER, 
Jack MarsHauu Starx, 
Assistant United States Attorneys. 





